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"In the final analysis, punishment is one instrument, but not the sole or even the most important one, for forming the collective moral conscience." Raoul Alfonsin, Argentina's first elected president after the collapse of the military regime. 1 E ach State facing a period of transition, whether from a repressive regime or an armed conflict, must decide whether to deal with its history of violations.Those States that have chosen to face their past for purposes of reconciliation and preventing future atrocities still must determine how to do so. Should emphasis be placed upon holding accountable those responsible for violations of the law or upon acknowledging the truth of what happened? The solution usually involves a combination of the two.
During periods of fragile transition, trying suspected criminals, who are often the political and military leaders, does not always appear the adequate or easiest policy choice. However, prosecution -holding perpetrators accountable -demonstrates that the Even an ideally functioning judicial system is limited in the role it can play in reconciliation and a successful transition to peace or away from a repressive regime. Prosecution handles individual accountability well, but it does not address institutional accountability, i.e. the recognition that certain institutions played a role in the violations, perhaps even the judiciary, and it does not make proposals for reform of those institutions.A criminal trial seeks to determine the guilt or innocence of an individual for a certain crime by satisfying a standard of proof; this is not necessarily the same objective as exposing the truth. Of course, truth emerges during criminal trials, 5 but a court's necessary compliance with rules of evidence often limits the factsthe truth -exposed. Criminal trials focus on individual guilt and often on a single incident. Paul van Zyl, a lawyer who was senior staff member of the South African Truth and Reconciliation Commission, contends that: "...trials have a limited explanatory value. They're about individual culpability, not about the system as a whole.Trials set up an 'us versus them' dynamic. A trial is not about our complicity. It makes it look like they're guilty, not us. So all of white South Africa can look at Eugene de Kock and say 'evil guy' and not realize they made him possible. Middle-class suburban housewives and white businessmen voting for the National Party made Eugene de Kock possible. But a trial will never say that." 6 A trial is designed neither to research the history of the political and economic structure of a system that permitted the armed conflict or repressive regime nor to assess the societal impact of violence committed by the regime or parties to the conflict; both those processes, however, are necessary for institutional reform and to create a collective memory of the past contributing to reconciliation.At such time, prosecution is best complemented by other mechanisms. This article briefly describes the most important of these complementary mechanisms.
Truth commissions "Truth commission" is the title commonly used when referring to commissions of inquiry today. This title presumes that a commission will reveal the truth; it also presumes that there exists a clear understanding of what is truth. Nevertheless, as that is the general name used, it is used here as well, and it remains preferable as a general title rather than "truth and reconciliation commission", which falsely assumes that all commissions have reconciliation as their aim. In fact, it is not even universally accepted that truth commissions help to promote national reconciliation; some argue that they create deeper resentment by reopening old wounds. 7 There have been more than twenty official commissions since 1974, 8 and they can be identified as bodies of inquiry with the following characteristics: 9 • a truth commission focuses on the past;
• it investigates a pattern of abuses over a period of time, rather than a specific event; • it is a temporary body, typically operating for six months to two years, and completing its work with the submission of a report; and • it is officially sanctioned, authorised or empowered by the State (and sometimes also by the armed opposition, as in a peace accord). Bolivia (1982 Bolivia ( -1984 , Argentina (1983 Argentina ( -1984 , Uruguay (1985) , Zimbabwe (1985) , Uganda (1986 Uganda ( -1995 , Nepal (1990 Nepal ( -1991 , Chile (1990 -1991 ), Chad (1991 -1992 , South Africa (ANC) (1992), Germany (1992 -1994 ), El Salvador (1992 -1993 , South Africa (ANC) (1993 ), Sri Lanka (1994 -1997 , Haiti (1995 Haiti ( -1996 , Burundi (1995 -1996 ), South Africa (1995 -2000 , Ecuador (1996 Ecuador ( -1997 , Guatemala (1997 Guatemala ( -1999 , Nigeria (1999 Nigeria ( -2000 , and Sierra Leone (2000 Leone ( -2001 Truth commissions serve a variety of purposes. Their investigations establish an accurate and authoritative record of the past, acknowledged by the government.This documentation of abuses and the government's involvement in them is itself a complementary mechanism to prosecution in that it provides a fuller account of the pattern of abuses than could individual criminal trials; when this documentation is handed over to the judiciary, it can be crucial to later prosecutions. In addition to truth commissions, private non-governmental organizations also engage in documentation. However, their findings often receive no official acknowledgement.
A truth commission provides victims the platform to tell their stories, which many consider necessary for the healing process of reconciliation to proceed. However, certain precautions must be taken so as not to retraumatize them. Because truth commissions aim to gather as much information as possible within a relatively short time, they request individuals to tell their stories in significant detail. For some this may provide a release and represent a form of justice after years of silence or denial by the government. However, for others this contact with the truth commission causes retraumatization, which can lead to feelings of revenge and anger, thus quite the opposite of reconciliation. Most truth commissions have provided little, if any, support service, such as appropriate counselling.There are only a few examples of them doing so: the staff of the Chilean and Argentine truth commissions included psychologists and social workers; the truth commissions for Haiti and El Salvador offered their staff a small amount of training on how to take testimony in a sensitive manner; and the South African Truth and Reconciliation Commission provided the most extensive psychological support, and only this Commission attempted to set up a system for follow-up of traumatized witnesses. 10 Truth commissions also serve as a means to identify victims so they may obtain some form of redress; 11 they furthermore recommend institutional or legislative reforms necessary to avoid 1 10 0 Ibid., pp. 145-146.
1 11 1 In Chile and in Argentina reparation programmes relied on their truth commissions' records. Ibid., p. 172.
repetition of past abuses. 12 Sometimes truth commissions have been used to establish who was responsible and provide a measure of accountability for the perpetrators.They are not, however, the same as judicial bodies: they clearly hold fewer powers than a court, e.g. they can neither impose punishment, such as a jail sentence, nor compel testimony. 13 When truth commissions take on even quasi-judicial functions difficulties arise. For example, they often face the dilemma of whether to name suspected perpetrators. Naming names is part of the truth-telling process, even more so when the judicial system clearly does not function well enough to expect that they will be prosecuted. 14 This need to tell the truth, however, collides with the principle of due process; 15 due process requires that individuals receive fair treatment and be allowed to defend themselves before being pronounced guilty. Establishing an outline of fair standards of proof by which a truth commission should abide would alleviate some due process concerns. 16 Nevertheless, the threat of revenge killings remains. The Rwandan Commission, for example, named dozens of officials, two of whom were killed in the months after the report's publication. 17 The Commission on the Truth for El Salvador chose to name names despite fierce governmental resistance. The Commission reasoned that: "In the peace agreements, the Parties made it quite clear that it was necessary that the 'complete truth be made known', and that was why the Commission was established. Now the whole truth cannot be told without naming names. After all, the Commission was not asked to write an academic report on El Salvador, it was asked to describe exceptionally important acts of violence and to recommend measures to prevent the repetition of such acts." 18 The Argentine National Commission on the Disappearance of Persons did not list names in its report, but it did not delete from the report quotations of witnesses' testimony containing names of some accused; however, the confidential list of names given to the Argentine president was later leaked to the press. 19 Unlike other truth commissions, the South African Truth and Reconciliation Commission 20 held mainly public hearings with the names of accused broadcast regularly, and it provided more safeguards for the accused. The act creating the Commission stipulates that anyone negatively implicated must be afforded the "opportunity to submit representations to the Commission within a specified period of time (...) or to give evidence at a hearing of the Commission". 21 In addition, after the South African Appeals Court 22 held against the Commission, it established procedures giving a twenty-one-day written notice to those expected to be named in a public session; these procedures were also used for those individuals the Commission intended to name in its final report. 23 To better ensure the successful work of a truth commission, it should meet certain minimal requirements. 24 commission's mandate or terms of reference, which set its aim, scope of inquiry and powers and is usually determined by presidential decree, the legislature or a peace agreement, must be clear. A mandate of limited scope greatly restricts the extent of truth exposed. By broadly interpreting the mandate, commissioners may gain some latitude regarding the scope of the truth commission, yet others have interpreted their mandate restrictively due to constraints such as time, limited resources and lack of sufficient or reliable information. The truth commission must operate impartially and in good faith, independent from political forces, with the necessary resources 25 and with free access to information for full investigation. Often the greatest hurdle facing truth commissions is political pressure which may, directly or indirectly, restrict its work, e.g. by hindering access to information.The mandate should grant the truth commission the power to make recommendations that can be expected to be given serious consideration, and when possible it should be agreed in advance that the truth commission's recommendations are obligatory. The truth commission's report should be published immediately and be readily available to the public. 26 A truth commission should be set up as soon as possible after resolution of the conflict or government transition, during this momentum for change, and should operate for a limited, specified period of time. 27 Meeting the time limit may be difficult, but a truth commission must focus on the most important aspects, as it cannot investigate all cases. If no deadline is set, the truth commission's work could continue for years, as in the case of the Ugandan Commission of Inquiry (1986) (1987) (1988) (1989) (1990) (1991) (1992) (1993) (1994) (1995) , eliminating any effective contribution by it to the immediate transition. Finally, agreement to establish a truth commission must coincide with a real commitment to making significant improvements. 
Lustration
Lustration means purification or illumination. 28 It is an administrative mechanism, defined as "the disqualification and, where in office, the removal of certain categories of officeholders under the prior regime from certain public or private offices under the new regime". 29 This consists mainly of exclusion from candidacy for political office but also sometimes denial of a licence to exercise certain professions, e.g. teaching.
Primarily the former Soviet bloc countries 30 chose to deal with the past through lustration, disqualifying former Communist officials and collaborators and sidestepping criminal prosecution; hence these lustration laws were also sometimes referred to as "deCommunization laws". 31 Lustration statutes were passed in the Czech Republic and Slovakia (1991), Albania (1992), Bulgaria (1992 Bulgaria ( , 1997 Bulgaria ( , 1998 , Poland (1992 Poland ( , 1997 Poland ( , 1998 , Hungary (1994 Hungary ( , 1996 and Romania (1998). 32 However, only Albania, the former Czechoslovakia 33 and Germany 34 conducted purges affecting large numbers of individuals. The others refrained from doing so, primarily because of widespread indifference among the population: during the final decades of the communist regimes political repression had become much less extreme, and there were fewer victims in the 1980s. 35 At the time of transition the Communist elite, in general, handed over power peacefully unlike Latin America where the former elite feared revenge. Most of the populace's lack of intense interest was also because thirty to forty per cent of them were either party members or closely related to party members. Simultaneously, most Eastern Europeans were struggling economically, with little time to take an interest in a mechanism that was an unpleasant reminder of the purges undertaken by the Communists after 1945. 36 Yet despite seemingly popular indifference, lustration dominated parliamentary agendas. The new political elites found it a means of clearly indicating a break with the past, especially as many of them, even if they had not been part of the old elite, were not associated with an anti-regime stance or known for their suffering under political repression. 37 Lustration as a policy of settling accounts with the past raises serious concerns of procedural fairness and due process: the right to defence becomes extremely fragile, and often the burden of proof is reversed onto the accused. 38 Many individuals purged were identified through examination of secret police files. For example, in Germany political police records were opened and a commission re-viewed them, resulting in dismissal for collaboration of thousands of civil servants, including judges and police officers. 39 This documentation (exposure of information) as a form of acknowledgement serves a similar purpose to that of documentation undertaken by a truth commission; however, in these cases many police records were faulty -either incomplete or falsified to make the agent look better 40 -augmenting the due process concerns associated with lustration. The lustration process also tends to become highly politicized. Avoiding some of these difficulties necessitates insisting that each case of lustration be treated individually, based solely on the actions of that particular individual. 41 This approach presents other disquieting dilemmas. Many governments have had recourse to lustration statutes during a period of transition to democracy, purging people for being part of a now condemned group; this is contrary to basic democratic principles to which the States employing this method aspired. How far should disqualification extend? Who was truly "innocent"? 42 Harmful effects of lustration extend to families and friends of those purged, resulting in the alienation of a huge proportion of the population. In practical terms, the new State also deprives itself of many of its specialists. Pavel Dostal, a member of the Czechoslovak Federal Assembly, commented on the Czechoslovak Screening Act of 1991: "Providing we are not blind with hatred, we must incorporate these people, since among them are specialists and experts whom we will need if we really want to join Europe." 43
Reparations
In contrast to the mechanisms previously discussed, reparations focus more on the victim than on the offender. International law establishes the "right to reparation", 44 thus imposing an obligation on States to provide reparations for violations of their international obligations. 45 In order to successfully fulfil this obligation, States must dedicate the significant time and resources required for any reparations programme. The four main forms of reparation are restitution, indemnity, satisfaction, and declaratory judgment; 46 they may be material or non-material. Material reparation may be in cash or other monetary terms, e.g. education, housing or restitution of wrongfully seized property. For example, Germany has paid over US $600 billion to Nazi victims and their families in the last fifty years. More than fifteen years after the end of military rule in Brazil, the government instituted a reparations programme providing approximately US $100,000 to each of some 135 families of disappeared persons. 47 In Chile, 4,886 persons receive monthly cheques beginning at US $345 as part of a "pension plan" set up in 1997 for family members of those killed or disappeared under the military dictatorship; family members of those killed and disappeared also receive educational and health benefits, and a waiver of mandatory military service. 48 The South African Truth and Reconciliation Commission also made recommendations for material and non-material reparations for victims, which have resulted in limited programmes. 49 Yet how can suffering and loss be quantified in monetary terms? Are all victims entitled to the same amount? For some victims or their families even a small sum can be a symbolic demonstration of the State's responsibility. For others, such as the members of Mothers of the Plaza de Mayo in Argentina, where a reparations law for families of disappeared was put in place in 1994, any sum is rejected as "blood money" for life has no price. 50 Even if a monetary amount can be agreed upon, many governments do not have the means to provide for direct financial compensation to all victims. Non-material reparation includes a range of measures. One of the most important forms of non-material reparation is disclosure of the truth accompanied by the government's formal acknowledgement of this truth and its responsibility for the wrongs done. Erecting memorials in order to show respect for the victims and establishing preventative measures, such as constitutional and institutional reforms or human rights training, are other examples of this form of reparation. Argentina again provides an example by its creation of a new legal status of "forcibly disappeared"; this status is legally equivalent to death for civil matters, thereby allowing families to process wills or close estates, for example, but it does not declare the person dead. Prior to this law, families could not settle the affairs of someone who had disappeared until they had declared that person "presumed dead"; this status was unsatisfactory for them because it did not recognize government responsibility. 51 The prosecution of perpetrators, hence the rejection of amnesty laws, is furthermore extremely important not only because victims feel that justice is done, but also, if perpetrators are not prosecuted, it becomes extremely difficult for victims to gain access to the necessary evidence, even if they have the means, to bring their case to court for awards from the State. In some countries general amnesties block both criminal prosecution and civil claims.
Customary methods -two examples
All the complementary mechanisms described in this article can contribute to successful transition and reconciliation, but the extent may be determined by the local, customary methods available. For example, in Mozambique traditional rituals opened the path to reconciliation after an extremely violent fifteen-year conflict between the government and the Mozambican National Resistance (Renamo), which ended in 1992 with the Mozambican peace settlement. 52 At the end of the conflict national and international organizations found that while they "were all thinking about how to increase peace and reconciliation, (…) when [they] (…) show that talking about traumatic experience does not necessarily help patients 'come to terms' with their distress." 54 The tradition of performing cleansing rituals to purify people from experiences of wartime atrocities makes it possible, after the purification, for links to the past to be cut and the individual to be reintegrated into the community.Also, rituals venerating ancestral spirits "in postwar context (…) restore severed ancestral links and (…) obtain spiritual guidance and protection to face the challenges of social reconstruction." 55 At the political level and through customary methods at the individual level the decision was made not to dwell on the past. Raul Domingos, a former senior Renamo leader who also headed the Renamo party in parliament, explains the meaning of reconciliation in Mozambique: "The word reconciliation is a word used to mean forget the past and be tolerant. We killed each other, but we forget this because we are sons, brothers, and we have lived together.Without this the war would never have ended." 56 Mozambique remains an interesting case to study on the choice between remembering or forgetting the past and between accountability and reconciliation.
The gacaca 57 in Rwanda is an example of a customary mode of justice. In Rwanda, approximately 120,000 individuals are detained in connection with the 1994 genocide, and it has been estimated that Rwandan national courts and the International Criminal Tribunal for Rwanda (ICTR) would need at least 100 years to try them all. 58 In order to alleviate the situation, the Rwandan government has decided to set up the gacaca, an alternative system of transitional justice using participatory and proximity justice whereby individuals from the communities act as "people's judges".The Rwandan President Paul Kagame contends that "[i]f the gacacas succeed, it will show our ability to find a typically Rwandan therapy for the ills of our society. Classical justice, even endowed with all the necessary means, cannot resolve all the problems inherited from the genocide.The gacacas will bring out the truth on what happened, accelerate the process, eradicate impunity, reconcile Rwandans and consolidate the unity of the country." 59 Many remain sceptical of the gacaca, not only because of existing logistical constraints and concerns about the competence of the "people's judges", but also due to the fact that traditional forms of justice are no longer fully accepted by the entire population. 60 In addition, the traditional gacaca was never conceived to try serious crimes such as genocide; this new variant of gacaca, imposing penal law, comes nearer to repression than a search for reconciliation found in the traditional gacaca and is criticized for lacking the minimum judicial guarantees.The gacacas are scheduled to start in May 2002.
Conclusion
The mechanisms discussed above are often referred to as alternatives to prosecution, when they should more accurately be seen as complements not only to prosecution but to each other as well. Rarely can one mechanism satisfy all the needs for a successful transition after serious violations have taken place. Satisfying the "right to know" 61 requires that the truth be told; this can occur through criminal trials, documentation and, more extensively, through truth commissions. By engaging any of these mechanisms and acknowledging the truth, the State also provides non-material reparation to the victims, one response to the "right to reparation". Truth commissions suggest reforms, e.g. of the judiciary; the government's implementation of these reforms represents a guarantee of non-repetition, also a form of reparation. When documentation, whether gathered by a truth commission investigation or a private non-governmental organization, is handed over to the judiciary, this aids in the prosecution of offenders as required by the "right to justice"; prosecution of the perpetrator or the use of an administrative form of accountability, such as lustration, can simultaneously be considered as a form of reparation. The context determines the appropriate combination of complementary mechanisms and specific composition of each necessary to promote reconciliation and prevent future atrocities.
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